The Federal Government Has an
Implied Moral Constitutional Duty to
Protect Individuals from Harm Due to
Climate Change: Throwing Spaghetti

against the Wall to See What Sticks

Hope M. Babcock”

The continuing failure of the federal government to respond to the growing
threat of climate change, despite affirmative duties to do so, creates a
governance vacuum that the Constitution might help fill, if such a responsibility
could be found within the document. This Article explores textual and non-textual
constitutional support for that responsibility, finding that no single provision of
the Constitution is a perfect fit for that responsibility. However, the document as
a whole might support constitutionalizing an environmental protection norm as
an individual right or affirmative government obligation given the norm’s
importance to the enjoyment of other constitutional rights and growing public
support for mitigating or avoiding the adverse effects of climate change.
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INTRODUCTION

Because of the grave risk of serious harms to future generations, our failure
to take timely mitigating actions on climate issues can be seen as a serious
moral failing, especially in the light of our current knowledge and
understanding of the problem.

—Stanford Encyclopedia of Philosophy!

The federal government has an implied constitutional moral responsibility
towards its citizens to do no harm. These responsibilities arise under the Fifth
Amendment Due Process and Equal Protection Clauses, the Bill of Rights, the
Ninth Amendment, and some argue from the Preamble? to the Constitution.’

1. Andrew Brennan & Yeuk-Sze Lo, Environmental Ethics, STAN. ENCYCLOPEDIA OF
PHILOSOPHY (Winter 2016 Edition), http://plato.stanford.edu/entries/ethics-environmental/.

2. “We the People of the United States, in Order to form a more perfect Union, establish Justice,
insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure
the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the
United States of America.” U.S. CONST. pmbl.

3. The thinking, which is not developed in this Article, is that embedded in the words “general
welfare” and “our posterity” is a direction that “the environment cannot be exploited beyond its sustainable
use.” Caleb Hall, 4 Right Most Dear: The Case for a Constitutional Environmental Right, 30 TUL. ENVTL.
L.J. 85, 101 (2016). But see J. B. Ruhl, The Metrics of Constitutional Amendments: And Why Proposed
Environmental Quality Amendments Don’t Measure Up, 74 NOTRE DAME L. REV. 245, 264-65 n.64
(1999). Ruhl somewhat disparagingly comments that such an interpretation of the Preamble “would
support a ‘right’ to a good job, a decent home, a good education, and a whole package of other social
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Climate change is an anthropogenic-caused physical phenomenon, which
threatens serious harm to the health and well-being of current and future U.S.
citizens and to the natural environment on which they depend. The federal
government has authority under various laws and common law doctrines to
lessen, mitigate, and in some circumstances, avoid those impacts. The
government’s continuing failure to act under those authorities conflicts with its
implied moral constitutional duties. It is the seriousness of the threat from climate
change and the failure of the government to respond adequately to it that
encourage the search for an affirmative duty to protect human health and the
environment in the Constitution.*

This Article begins by briefly describing the impacts of climate change to
demonstrate that the threat it poses to continued human existence is sufficiently
substantial to warrant a constitutional reaction given the failure of the federal
government to address it adequately. This discourse is followed by an analysis
in Part II on the development of a theoretical framework supporting a
constitutional basis for the federal government’s moral obligation to protect
citizens from harm. Part III then considers both the importance of finding such a
duty in the Constitution and how states and other nations have incorporated an
environmental protection norm into their constitutions. Part IV discusses what
such a norm might look like, tilting toward a norm that imposes a protective duty
on the federal government rather than one that creates an individual right. Part V
then explores where such a norm might be located in constitutional text.

The Article concludes that it is difficult to find a single uncontested textual
place in the Constitution from which one might draw an inference that the federal
government has a moral duty to protect citizens from climate-induced harm.
However, when the Constitution is viewed holistically, there may be sufficient
support for a court to hold the government legally responsible for breaching that
duty through acts of commission and omission.

welfare policies not generally understood as having the status of pre-existing constitutional rights,” noting
that efforts to find a right to a clean environment in the existing Constitution have all failed. /d.

4. Bruce Ledewitz, Establishing a Federal Constitutional Right to a Healthy Environment in Us
and in Our Posterity, 68 MISS. L.J. 565, 567 (1998). See also id. at 582 (“The call for constitutional
recognition of a right to a healthy environment in us and our posterity is premised on the seriousness of
our situation and the reluctance we are showing to take effective action.”); id. at 646 (“It may be, then,
that the right to a healthy environment will not achieve constitutional status until the Court becomes
convinced both that the environmental dangers are real and that the political branches are failing to act
responsibly, despite their pro-environmental rhetoric.”). Ledewitz believed that if environmental crises,
like global climate change, were “to worsen substantially,” and the public were to “demand radical action
from the government,” the idea of “a constitutional right to a healthy environment” might “no longer seem
far-fetched.” Id. at 569.
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I. THE THREAT AND LOOMING REALITY OF CLIMATE CHANGE

If I had a world of my own, everything would be nonsense. Nothing would be
what it is, because everything would be what it isn’t. And contrary wise, what
it is, it wouldn’t be. And what it wouldn’t be, it would. You see?

—Alice, Alice in Wonderland®

Although the quality of the environment has improved overall since the
passage of a surfeit of environmental laws in the last quarter of the twentieth
century, there are remaining, unaddressed problems, one of which is climate
change.® The belief that climate change is happening is almost universal.’
Indeed, the consensus that the world’s climate is changing has reached a “a
critical mass,”® together with widespread dissatisfaction with the government’s
inadequate response to it. The fact that a critical mass of the population perceives
this as an unaddressed, socially important problem is the reason to turn to the
Constitution for a solution. But before doing that, a convincing case must be
made that the perception that climate change is a serious problem that the
government is failing to address is correct, which this Part endeavors to do.

The Intergovernmental Panel on Climate Change (IPCC) 2007 report
concluded that “human activity is “very likely’ causing the world to warm.”®
“Every day about 6.9 billion of us, in ways small and large, collectively discharge
prodigious amounts of carbon and other greenhouse gases into the
atmosphere.”!0 These discharges cause changes in the atmosphere beyond its
“natural variability,” making it likely that there will be “catastrophic climate
disruption caused by greenhouse heating.”!! “The average surface temperature

5. ALICE IN WONDERLAND (Walt Disney Productions 1951).

6. Hall, supra note 3, at 92 (“[A]lthough environmental quality has improved overall,
environmental statutes fail to address the disproportionate environmental burden the poor and people of
color still bear. Worse, climate change continues to be an unsolved problem both domestically and
internationally.”). Rodger Schlickeisen adds to this list of unaddressed problems “ozone depletion,
industrial chemicals that enter the food chain and disrupt hormones in humans and other animals,” and
irreversible biodiversity loss, the speed of which is accelerating. Rodger Schlickeisen, Protecting
Biodiversity for Future Generations: An Argument for a Constitutional Amendment, 8 TUL. ENVTL. L.J.
181, 184 (1994).

7. Ledewitz, supra note 4, at 569 (citing Jay Michaelson, Geoengineering: A Climate Change
Manhattan Project, 17 STAN. ENVTL. L.J. 73, 74 n.1 (1998)).

8.  Id. (citing Michaelson, supra note 7, at 74 n.1).

9. See, e.g., IPCC INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2007
SYNTHESIS REPORT 5 (2007). See also id. at 39 (“Most of the observed increase in global average
temperatures since the mid-20th century is very likely due to the observed increase in anthropogenic
[greenhouse gas] concentrations.”).

10. James L. Olmsted, The Butterfly Effect: Conservation Easements, Climate Change, and
Invasive Species, 38 B.C. ENVTL. AFFAIRS L. REV. 41, 42 (2011).

11.  United Nations Framework Convention on Climate Change, opened for signature June 4, 1992,
S. TREATY DoOC. No. 102-38 (1992), 31 I.L.M. 849 (1992) (entered into force Mar. 21, 1994) (“‘Climate
change’ means a change of climate which is attributed directly or indirectly to human activity that alters
the composition of the global atmosphere and which is in addition to natural climate variability observed
over comparable time periods.”); STAN. ENCYCLOPEDIA OF PHILOSOPHY, supra note 1 (referencing Paul
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 739

of the earth increased 0.76° C (1.4° F) in the twentieth century and the prediction
is that it will increase by another 1.8 to 4.0° C (3.2 to 7.2° F) in the twenty-first
century, depending on pollution levels.”!? Temperatures in the United States
may increase between 4 and 11° F by the end of the century.!3

The harmful impacts of climate change are well known—“longer hot
seasons, which result in droughts, shorter and warmer winters,” sea level rise (by
as much as two meters by 2100), and “more frequent extreme weather patterns
such as hailstorms and heavier rains.”'4 These impacts lead to increased
flooding, wildfires, mudslides, and disease outbreaks.!> “At best, the symptoms
of climate change alter the ability of individuals and governments to use their
lands in ways they have in years past. At worst, they force entire communities to
relocate and endanger human lives.”!®

Climate change is also a serious problem because it subjects biodiversity
“to new risks and uncertainties.”!” The high rate of species loss due to climate
change in the last century is expected to accelerate “in the near future by a factor
of ten or more.”'® Changes in global temperatures and rainfall, together with
ocean acidification and sea level rise, will push many species towards extinction
by destroying or diminishing vital habitat, limiting the quality and quantity of
prey, and increasing predation, competition, and disease.!® The overall loss of
biodiversity will contribute to “exponential increases in extinction rates”2? and
may “impair the ability of natural ecosystems to regulate atmospheric gases,
purify water, decompose wastes, generate fertile soils, provide food directly,
cycle vital nutrients[,] and control insects and wildlife diseases that destroy crops
and otherwise impact human health.”?! Climate change will challenge “the
resilience and adaptive capacity of natural systems.”>?> While there may be a

Ehrlich & Anne Ehrlich, The Population Bomb Revisited, | ELECTRONIC J. OF SUSTAINABLE DEV., 2009,
at5, 8).

12.  Pamela S. Chasek, Rethinking the Law and Policy of Protected Areas in a Warming World:
Evolving Approaches of American Conservation Organizations, 15 J. INT’L WILDLIFE L. & POLICY 41, 49
(2012).

13.  Nicholas Whipps, What Happens When Species Move But Resources Do Not? Creating Climate
Adaptive Solutions to Climate Change, 66 HASTINGS L.J. 557, 559 (2015).

14. Jamie Kay Ford & Erick Giles, Climate Change Adaptation in Indian Country: Tribal
Regulation of Reservation Lands and Natural Resources, 41 WM. MITCHELL L. REV. 519, 524 (2015).
The net result of all of this is what we call “global climate change.” See Olmsted, supra note 10, at 43.

15. Ford & Giles, supra note 14, at 524.

16. Id. at 520.

17. Robert L. Fischman & Jeffrey B. Hyman, The Legal Challenge of Protecting Animal
Migrations as Phenomena of Abundance, 28 VA. ENVTL. L.J. 173, 238 (2010).

18.  Tristan Kimbrell, Note, Moving Species and Non-Moving Reserves: Conservation Banking and
the Impact of Climate Change, 22 FORDHAM ENVTL. L. REV. 119, 120-21 (2010).

19.  Jaclyn Lopez, Biodiversity on the Brink: The Role of Assisted Migration in Managing
Endangered Species Threatened with Rising Seas, 39 HARV. ENVTL. L. REV. 157, 161-62 (2015).

20. Olmsted, supra note 10, at 56-57.

21.  Schlickeisen, supra note 6, at 187.

22.  Alejandro E. Camacho & Robert L. Glicksman, Legal Adaptive Capacity: How Program Goals
and Processes Shape Federal Land Adaptation to Climate Change, 87 U. COLO. L. REV. 711, 721 (2016).
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future way to “micromanage the natural ecosystems and the millions of species
they contain” to avoid some of these impacts through something like
geoengineering, Edward O. Wilson, a world renowned biologist, worries that “it
will be too late for the ecosystems—and perhaps for us.”>* The loss of species
and genetic diversity “will reduce the promise of developing new medicines to
fight disease, of using unique biological processes as medical models to discover
new health benefits, and of preserving a sufficient variety of food sources to feed
an exploding human population.”* Additionally, the disappearance “of
distinctive animals and plants will deprive humanity of significant aesthetic,
recreational, and emotional benefits.”>> Economists have assessed the global
economic impact of climate change to be around $5.6 trillion.2°

The federal government has done little to respond to the threats and
increasing evidence of climate change. The most recent administration has
stopped, slowed, or reversed initiatives taken by the prior administration to lessen
the release of carbon dioxide into the atmosphere and encourage adaption to the
effects of climate change.?’ It has expunged climate change information from
agency websites, and defunded or marginalized programs designed to study,
mitigate, or adapt to climate change.?® The most recent Congress, as well, has
defunded administrative climate change initiatives and proposed legislation to
block the federal government from regulating greenhouse gas sources.?’ The
courts too have largely barred the courthouse door to climate change lawsuits.3°

23.  Schlickeisen, supra note 6, at 189. See also STAN. ENCYCLOPEDIA OF PHILOSOPHY, supra note
1 (reporting that Stephen Gardiner’s pessimism about progress on climate change included a negative
view about technological changes like “geoengineering as the antidote to climate problems, echoing the
concerns of others that further domination of and large-scale interventions in nature may turn out to be a
greater evil than enduring a climate catastrophe™).

24.  Schlickeisen, supra note 6, at 186.

25. Id. In addition, the “ethical dilemma of being part of one species that is causing the extinction
of many others may produce significant mental anguish.” Id. at 186—87.

26. Ledewitz, supra note 4, at 577 (citing WILLIAM D. NORDHAUS, MANAGING THE GLOBAL
COMMONS 82-83 (1994)).

27. See Climate Deregulation Tracker, SABIN CTR. FOR CLIMATE CHANGE L.,
http://columbiaclimatelaw.com/resources/climate-deregulation-tracker/ (listing multiple pages of such
initiatives ranging from proposing revisions to the methane and waste prevention rule, expanding offshore
oil and gas drilling, withdrawing a proposed rule for flood plain management and resilience, proposing
rescission of the Obama Administration’s Clean Power Plan, and the U.S. Department of the Interior
ordering rescission of all climate and mitigation policies, to name just a few of the more recent ones).

28. Id

29. Id. (listing multiple pages of such initiatives, such as a bill passed by the House to reduce
economically burdensome regulations, a House bill to terminate EPA, a Senate resolution to overturn the
Cross-State Air Pollution Rule, House and Senate bills to delay implementation of the 2015 Ozone
Standards, and a House bill to prevent federal agencies from regulating greenhouse gases under existing
laws).

30. See Am. Elec. Power Co. v. Connecticut, 564 U.S. 410, 424 (2011) (holding that the Clean Air
Act displaced a federal common law claim seeking injunctive relief for greenhouse gas emissions); Native
Vill. of Kivalina v. ExxonMobil Corp., 696 F.3d 849, 857-58 (9th Cir. 2012) (holding federal common
law displaced when plaintiffs sought climate change-induced damages); but see United States v. U.S. Dist.
Court, 884 F.3d 830, 833 (9th Cir. 2018) (declining to order the District Court for the District of Oregon
to dismiss a climate change lawsuit).
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Finding physical and institutional solutions to climate change is difficult.
But, that task is made more difficult by the moral issues wrapped up in the
problem, which play a fundamental role in any discussion of climate policy.3!
One ethics scholar, Stephen Gardiner, has identified two moral issues: the “non-
identity problem™3? and the fact that future generations are more likely to suffer
the impacts of climate change than present generations, giving the current
generation little incentive to address the phenomenon.? The “tangle of issues”
involved in trying to resolve climate change, according to Gardiner, “conspires
to encourage buck-passing, weakness of will, distraction and procrastination,
‘mak[ing] us extremely vulnerable to moral corruption.””3* Yet, the failure to
solve the problems created by climate change now could cause “the diminution
not only of nature and natural systems, but also of human dignity itself.”3>

The next Part of the Article explores the moral dimensions of the
government’s failure to fulfill its legal obligation to protect people from the
effects of climate change. In theory, once a society or community comprehends
the need for a law and “has embraced the values the law represents,” then it “will
observe the laws and support their enforcement against those who neglect or
reject the laws.”® Yet, in practice, society has failed, justifying the need for a
constitutional protection. Part II addresses whether a climate change legal duty
is best expressed as an individual right to be free from the harmful effects of
climate change or an affirmative obligation on the government to protect
individuals from climate-induced harm, in addition to whether this distinction is
meaningful.

II. A MORAL DUTY TO PROTECT PEOPLE FROM ENVIRONMENTAL HARM

We unnecessarily cabin our dialogue, therefore, by focusing too much on
whether a right is positive or negative. Law generally imports obligations,
however specific or vague, about what citizens or the government must do or
refrain from doing; and it defines relationships between citizens and their
government, citizens and other citizens, and citizens and the natural and
anthropogenic world. We generally consider these relationships separate
from ethics, morality, or religious tenets. Yet each of these obligations serve
beside law as organizing norms for communities. Our Declaration of
Independence, after all, furnishes aspirational principles. Today, NEPA’s
grandiose language about a healthy environment is considered aspirational.

31. STAN. ENCYCLOPEDIA OF PHILOSOPHY, supra note 1.

32. I
33. I
34, Id
35. Id

36. Nicholas A. Robinson, Enforcing Environmental Norms: Diplomatic and Judicial Approaches,
26 HASTINGS INT’L & COMP. L. REV. 387, 396 n.30 (2003).


NicoleMatthews
Sticky Note
None set by NicoleMatthews

NicoleMatthews
Sticky Note
MigrationNone set by NicoleMatthews

NicoleMatthews
Sticky Note
Unmarked set by NicoleMatthews


742 ECOLOGY LAW QUARTERLY [Vol. 45:735

—Sam Kalen3’

Before an argument can be made that the environmental protection norm
has a constitutional dimension, it is important to understand the scope of the duty
and whether the government has a moral duty to protect individuals from harm
and what, if any, the consequences are of describing that duty as responding to
an individual right or a freestanding, affirmative government obligation.® As
this Part shows, some scholars describe this as an individual right, others as a
government duty. How the term is defined may determine in what way and
whether it can fit into the Constitution and whether it is enforceable.3® Regardless
of which side of this debate the scholar is on, they all appear to agree that the
duty extends forward to include generations yet born and all have a general idea
of its scope.

Professor Martha Nussbaum is among the scholars who suggest that one
should “see the question of duties as that of shouldering a burden looking to the
future. And that means that it is simply natural, as a next step, to look around the
world at the capacities of different structures—nations, corporations, individuals,
NGOs—and to favor an allocation of duties that seems most likely” to halt and
reverse the impacts of climate change.*? Professor Rodger Schlickeisen agrees
that the duty should be “intergenerational,” commenting that “the living are at
once trustees of the environment for future generations and beneficiaries of that
environment (which previous generations held in trust for them).”*! Nussbaum
also notes, as to the scope of the duty, that before one can decide on what the
goals of any duty should be and how to act on them, certain preliminary questions

37. Sam Kalen, An Essay: An Aspirational Right to a Healthy Environment, 34 UCLA J. ENVTL.
L. & PoL’Y 156, 188 (2016).

38. See Ledewitz, supra note 4, at 612 (“Among supporters of the general idea of such an
amendment, there is opposition to an amendment based on a concept of rights. This has led to proposals
for a constitutional amendment based not on individual rights, but on responsibilities or obligations of
government.”). See also Martha C. Nussbaum, Climate Change: Why Theories of Justice Matter, 13 CHL.
J.INT’LL, 469, 474 (2013) (“ethical thought in the international sphere ought to begin with an account of
our duties, rather than an account of people’s entitlements. . . . [W]e [should] think about what we have a
duty to do and not to do to, and for, human beings.”).

39.  Yuval Feldman & Doron Teichman, Are All Contractual Obligations Created Equal?, 100
GEO.L.J. 5,7 (2011), There are

two types of uncertainty that are associated with legal liability. The first type, legal uncertainty,
relates to uncertainty regarding the content of an obligation. In many cases, legal obligations
are vague, and therefore, parties may not be sure, ex ante, whether liability will be attached to
a certain type of behavior. The second type, enforcement uncertainty, relates to uncertainty
regarding implementation of the legal norm. Violations of legal norms often do not entail any
consequences due to problems such as lack of detection.

Id.

40. Nussbaum, supra note 38, at 478. See also id. (“My own view suggests that we therefore begin
with a specification of a threshold of entitlement that seems commensurate with the respect we have for
human dignity, and that seems inherent in the idea of a life worthy of people’s human dignity.”); STAN.
ENCYCLOPEDIA OF PHILOSOPHY, supra note 1.

41. Schlickeisen, supra note 6, at 193.
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 743

need to be answered.*> She wonders whether the focus of any such duty should
only be on human capabilities or whether intrinsic—as opposed to instrumental
value—should be attached to the capabilities of non-human animals (or even
plants).*3

A rights-based approach can compel the government to act responsibly
towards both present and future generations.** Giving a new right to an
unprotected future generation improves the protection of that group, even if there
are protective statutes or regulations because “in the legal hierarchy, rights are at
a higher level.”*> Hence any environmental protection norm should be described
as a right. Professor Edith Brown Weiss agrees: “Intergenerational rights have
greater moral force than do obligations.”*® To her, “the rights of present
generations have limits,” and she cautions against overstepping them, stating,
“Iw]e have a right to use and enjoy the system, but no right to destroy its
robustness and integrity for those who come after us.”*’

Professor Joseph L. Sax views the obligation to protect the rights of future
generations as “not simply leaving the earth as it is . . . but refraining from those
acts that impoverish by leaving less opportunity for freedom of action and
thought by those who follow us,” even though there is “no ordinary legal precept
that speaks of a duty not to impoverish the world, nor is there formal recognition
of social capital or patrimonial property.”*® He translates this commitment into

42. Nussbaum, supra note 38, at 485.

43. Id

44.  An Environmental Right for Future Generations: Model State Constitutional Provisions &
Model Statute, SCIENCE & ENVIRONMENTAL HEALTH NETWORK & THE INTERNATIONAL HUMAN RIGHTS
CLINIC AT HARVARD LAW ScHOOL 5 (Nov. 2008) https://sehn.org/pdf/Model Provisions
~Modl1E7275.pdf [hereinafter Model Provisions and Statute] (“[A]n environmentally focused, rights-
based framework obligates governments to act in a way that takes into account the needs of future as well
as present generations.”). See also id. at 4 (“The current regulatory system . . . fails, however adequately
to take into account future generations or the long-term damage that environmental degradation can
cause.”).

45. Id. at 5 (“The granting of a new right to future generations strengthens the protection of the
group. The United States places heightened importance on legal principles, such as the freedoms of speech
and religion, once they have been enshrined as rights. In the legal hierarchy, rights are elevated above
statutes and regulations.”).

46. Edith Brown Weiss, Our Rights and Obligations to Future Generations for the Environment,
84 AM.J.INT’L L. 198, 204 (1990).

47. Id. at 207. Weiss explains further that the

purpose of human society must be to realize and protect the welfare and well-being of every
generation. This requires sustaining the life support systems of the planet, the ecological
processes, environmental conditions, and cultural resources important for the survival and
well-being of the human species, and a healthy and decent human environment.
1d. at 200. Toward that end, Weiss views “the human community as a partnership among all generations,”
which requires that, “each generation pass the planet on in no worse condition than it received it and
provide equitable access to its resources and benefits.” /d. at 199, 200.

48. Joseph L. Sax, The Search for Environmental Rights, 6 J. LAND USE & ENVTL. L. 93, 103

(1990).
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744 ECOLOGY LAW QUARTERLY [Vol. 45:735
“a commitment” to maintain the “genetic stock . . . essentially undiminished.”*’
In other words, “[t]he stock of resources that constitutes our primary natural
endowment should be conserved. The application here is a policy of sustaining
yield in the management of resources, whether privately or publicly held, with
the goal of undiminished productive capacity.”>°

Like Weiss, Sax questions “whether it is equitable to sacrifice options for
future well-being in favour of supporting current lifestyles, especially the
comfortable, and sometimes lavish, forms of life enjoyed in the rich countries.”!
Sax supports the concept of sustainable development because it

meets the needs of the present without compromising the ability of future
generations to meet their own needs. It contains within it two key concepts:
the concept of ‘needs,” in particular the essential needs of the world’s poor,
to which overriding priority should be given; and the idea of limitations
imposed by the state of technology and social organization on the
environment’s ability to meet present and future needs.>?

Given the intergenerational impact of climate change, an intergenerational
focus could make the government’s obligation to arrest the harms of climate
change more robust, regardless of whether the duty is described as an
enforcement of a right or an affirmative obligation. Still, various professors have
different views on how to characterize the environmental protection norm and
where its source could be found.

Professor Bruce Ledewitz defines the right as a right to a “healthy
environment,”3 an environment “that has not been unalterably changed by
man.”>* He proclaims that recognition of a constitutional right to a healthy
environment is consistent with the Republican thinking’s “strong emphasis on

49. Id. at 104-05. See also id. at 105 (“The practical application is to make habitat and species
preservation a primary programmatic obligation of environmental law.”).

50. Id. at 105. See also Eric T. Freyfogle, Should We Green the Bill?, 1992 U. ILL. L. REV. 159,
162 (1992) (identifying as a “central thread” connecting norms of “sustainable living” the “idea that each
of our practices must be capable of repetition without harm to the land”).

51. STAN. ENCYCLOPEDIA OF PHILOSOPHY, supra note 1. See also id. (“references to ‘the future’
need not be limited to the future of human beings only. In keeping with the non-anthropocentric focus of
much environmental philosophy, a care for sustainability and biodiversity can embrace a care for
opportunities available to non-human living things.”).

52.  Id. See also id. (“The notion of sustainable yield involves thinking of forests, rivers, oceans,
and other ecosystems, including the natural species living in them, as a stock of ‘ecological capital’ from
which all kinds of goods and services flow.”).

53. Ledewitz, supra note 4, at 583.

54. Id. at 583-585 (noting that these rights are to a planet that is “predominantly ‘natural’ rather
than a manufactured event”). However, he does not extend this right to nature itself, but grounds it in
human welfare. See id. at 585-86 (“The right to a healthy environment is one of clear human welfare—
not a right in nature itself.”) This distinguishes him from CHRISTOPHER STONE, SHOULD TREES HAVE
STANDING: TOWARD LEGAL RIGHTS FOR NATURAL OBJECTS (1974) (asserts that nature itself does have
some legal status). But see Brendon Swedlow, Reason for Hope — The Spotted Owl Injunctions and Policy
Change, 34 LAW & SOC. INQUIRY 825, 853, 871-72 (2009) (“the environmental movement is just the
latest iteration in efforts to expand the political community on an egalitarian basis, now to include
nonhuman species like the spotted owl . . . In this view, environmentalism is a civil rights movement for
nature.”).
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 745

social relations.” Ledewitz identifies two beneficiaries of a healthy
environment: first, “any individual affected by permanent, human-caused
changes in the environment would be entitled to protection”; second, “our
posterity,” generations who have not yet been born.”® A rights-based approach
“create[s] a general right to a healthy environment, rather than a system based on
specific, pre-set levels of pollution,”” as our current regulatory system provides.
But, in his case, the right is framed in terms of an affirmative governmental
obligation.

Sax believes that the source of such a right can be found in a “public welfare
responsibility,” where the state has agreed “to provide to each individual, as an
entitlement, basic means essential to make it possible to flourish as a human
being,” including food, shelter, and medical care, even if these basics are not yet
individual rights.>® He finds “a claimed right of protection from environmental
hazard . . . a small step from the proposition that each individual should be
entitled to needed medical care . . . [and] to living and working conditions free
from unwarranted health hazards.”>® He writes that “affirmative rights to a level
of freedom from risk would be designed to create a basic norm of opportunity so
that the least advantaged individual is insulated against imposition of risk below
some minimal threshold within his or her own society.”®® This obviates the need
to find, in the concept of an environmental right, a specific level of protection
above which an assumption of the risk is not warranted, as there is “no
objectively correct answer” to that question.®! Sax elicits “[t]hree basic
precepts . . . from the central values of the modern world” that may be “adapted
as the source of basic environmental rights: (1) fully informed][,] open decision
making based upon free choice, (2) protection of all at a baseline reflecting
respect for every member of the society, and (3) a commitment not to impoverish
the earth and narrow the possibilities of the future.”%?

55.  Ledewitz, supra note 4, at 634.

56. Id. at 586-87. See also Kalen, supra note 37, at 194 (“Leon G. Billings’s, who was instrumental
in assisting Senator Muskie in crafting many of our modern environmental programs, observation how
‘justice in the context of the environment requires gaining widespread global recognition that there is an
inalienable right of all people to a clean, healthy[,] and safe environment.’”).

57.  Model Provisions and Statue, supra note 44, at 5 (“Article I of the Model Constitution
establishes an inalienable right to an ‘ecologically healthy environment’ for present and future
generations, and it defines this ‘fundamental” and ‘self-executing’ right as including but not limited to ‘the
enjoyment of clean air, pure water, and scenic lands[,] freedom from unwarranted exposure to toxic
chemicals and other contaminants[,] and a secure climate.””). Sax, supra note 48, at 96 (Sax identifies a
“patrimonial responsibility as a public duty” as one of the bases for environmental rights).

58.  Sax, supra note 48, at 100.

59. Id

60. Id. at 101. See also id. at 101-02 (“One important aspect of respect for distinctive communities
is listening to their demands for insulation, at least in the absence of some compelling, conflicting need,
from imposed pressures of modernization and development that foment destruction of their cultural life.”).

61. Id. at 100. See also id. at 100-01 (“Just how much can individuals be required to submit to risk
as a ‘conscript’ in the struggle to achieve the benefits of a modern society?”).

62. Id. at 105.
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746 ECOLOGY LAW QUARTERLY [Vol. 45:735

Conflating rights and duties, Sax extrapolates from terms like
“environmental quality” and “a decent environment” a “version of welfare-state
ideology,” the goal of which “would not be government abstention, but rather a
call for affirmative action by the state—a demand that it assure, as a right of each
individual, some level of freedom from environmental hazards or some degree
of access to environmental benefits.”®3 Like Weiss, he worries about decisions
that might “foreclose future opportunities” by squandering the world’s
patrimony or social capital®® or place disproportionate environmental risks upon
a “small segment of the population.”®> He argues that while the answer to these
concerns is not absolute, he believes that “a fundamental right to a substantive
entitlement which designates minimum norms” would help prevent enactment of
these worrisome decisions.%®

Professor Ronald Klipsch also straddles the affirmative obligation rights
argument and suggests that “[t]he question should be not whether there is a right
to a habitable environment, but whether health, life, property, . . . species, or
aesthetic interests . . . are protected from environment-altering activity.”®’
Klipsch believes that while “[t]he Constitution does not strike [a precise]
ecosystem balance, . . . it does demand that a balance be struck, and that citizens
be informed and involved in the striking.”®3

However, Sax identifies several problems with a pure rights-based
approach. One is that “specific rights usually grow out of some core social
value”;%? yet, “[t]here is no legal tradition in our system that recognizes rights to
nature preservation, so we cannot turn to precedent for guidance,” nor is there
any “historical experience on which to draw to give content to an asserted
ecological right.”7% As Sax succinctly notes, “[t]here is no evident environmental
principle analogous to the ‘hands off’ principle that underlies basic human
rights.””! Another problem he identifies is that while environmental claims

63. Id. at 95. See also id. (“The closest analogy would seem to be found among the precepts of a
modern welfare state. The effort to guarantee each individual a basic right to decent housing, health care,
nutrition, safe working conditions, and cultural opportunity seems most closely fitted to the effort of
articulating basic environmental rights.”); Schlickeisen, supra note 6, at 207 (“Sax suggests that a ‘driving
idea behind efforts to establish environmental rights is a version of welfare-state ideology. . . [t]he goal
would not be government abstention, but rather a call for affirmative action by the state—a demand that
it assure, as a right of each individual, some level of freedom from environmental hazards or some degree
of access to environmental benefits.’”).

64.  Sax, supra note 48, at 99. See also id. at 105 (explaining that this means protecting biodiversity
and conservation of natural resources that constitute the world’s primary natural endowment).

65. Id. at99.

66. Id. at 100.

67. Ronald E. Klipsch, Aspects of a Constitutional Right to a Habitable Environment: Towards an
Environmental Due Process, 49 IND. L.J. 203, 210 (1974).

68. Id. at237. See also STAN. ENCYCLOPEDIA OF PHILOSOPHY, supra note 1 (“Though ‘states [also]
have a responsibility towards their own citizens and other states.’”).

69. Sax, supra note 48, at 94.

70. Id.

71 Id
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 747

import “certain substantive values,” they are not concerned with the integrity of
the “structure of democracy,” which is the concern reflected in much of the
Constitution.”?

Regardless of the semantic differences between the two sides of the debate
over whether halting environmental harm is a right or an affirmative obligation,
both sides of the debate agree that the ultimate goal of a protective environmental
norm is to create a sustainable environment for present and future generations.
The rights approach, however, appears to create more questions and be less
bounded than the idea of an affirmative obligation resting on the government to
tend to the phenomenon of climate change.

Less apparent from this debate is whether the optimal way to achieve that
goal is through the Constitution,”® and if it is, how that might be done. The next
Part of the Article discusses why it is important to constitutionalize protection of
the environment and the downside of doing that, followed by a debate on how
that might be done. The latter conversation may help decide whether the
environmental protection norm should be defined as a citizen’s right or the
government’s duty.

III. WHY IT IS IMPORTANT TO GIVE CONSTITUTIONAL STATUS TO
ENVIRONMENTAL PROTECTION

We made a choice, over two centuries ago, to craft an operational blueprint
for government that would adopt social policy sparingly and only when it
was clear that the policy could and would be delivered.

—J.B. Ruhl’*

Giving constitutional status to environmental protection would achieve
many things that could lead to greater environmental protection. For example,
since one purpose of a constitution is to remove “certain subjects from the
vicissitudes of political controversy,”’> constitutionalizing an environmental
protection norm might help break the legislative and administrative deadlock
over reforming and strengthening environmental protection and might help

72. Id. at95.

73. See Kalen, supra note 37, at 175-76 (“with minimal difficulty, the Constitution and the
common law could serve as powerful forces in establishing an evolving environmental right[,] aspirational
or otherwise.”). See also Sax, supra note 48, at 100. Sax posited that while the question of “whether the
majority can be said to owe to each individual a basic right not to be left to fall below some minimal level
of substantive protection against hazard” may not be “free from doubt,” he believed that “a fundamental
right to a substantive entitlement which designates minimum norms should be recognized.” Id.

74. Rubhl, supranote 3, at 281. See also id. at 24546 n.2 (quoting Laurence H. Tribe, 4 Constitution
We Are Amending: In Defense of a Restrained Judicial Role, 97 HARV. L. REV. 433, 441 (1983) (“The
Constitution serves both as a blueprint for government operations and as an authoritative statement of the
nation’s most important and enduring values.”).

75. Hall, supra note 3, at 107 (quoting W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638
(1943)).
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748 ECOLOGY LAW QUARTERLY [Vol. 45:735

depoliticize the issue.”® Given the deep political fault lines in American politics
today, it is unrealistic to rely fully on legislative action to protect the
environment: “Protecting the environment is a long-term goal” with “few short-
term political gains for politicians who support environmentally friendly laws.”””

Recognition of a constitutionalized norm of environmental protection could
also be helpful in achieving “environmental justice for the disadvantaged and
oppressed,” promoting “international constitutional law, particularly in third
world and formerly Communist countries,” and buttressing “the effort to
preserve biodiversity.”’® Granting constitutional status to environmental
protection could highlight to Americans its importance.”® It might “reinvigorate
environmental law, not merely in welfarist terms, but in terms of [the] ethical
self-understanding of its authors,”®0 and allow a widely accepted social policy to
advance.?! Indeed, Professor Sam Kalen expresses hope that constitutionalizing
an environmental protection norm might reawaken “the popular constitutional
movement achieved within those laws.”$2

Finding a place in the Constitution for environmental protection might
provide “an over-arching legal and normative framework for directing
environmental policy,”® give environmental protection some prominence
among competing values, and bolster laws designed to protect the
environment.®* It might also act as a brake on governmental action harmful to
the environment.®5 Professor Caleb Hall muses that while a constitutionalized

76.  Joshua J. Bruckerhoff, Note, Giving Nature Constitutional Protection: A Less Anthropocentric
Interpretation of Environmental Rights, 86 TEX. L. REV. 615, 623 (2008) (“guarantees some degree of
environmental protection that is free from daily politics”). See also Hall, supra note 3, at 107 (“A
constitutional right is a floor, not a stop gap measure to be applied if statutory involvement is
insufficient.”).

77. Bruckerhoff, supra note 76, at 623. See also J.Y.P., Jr., Note, Toward a Constitutionally
Protected Environment, 56 VA. L. REV. 458, 486 (1970) (“judicial recognition of a constitutional right
could not begin to resolve our environmental dilemma, it would reorient governmental priorities”).

78. Carole L. Gallagher, The Movement to Create an Environmental Bill of Rights: From Earth
Day, 1970 to the Present, 9 FORDHAM ENVTL. L.J. 107, 152 (1997). See also id. at 126-27 (worrying
about “environmental problems that still have not been adequately addressed in the United States, such as
global warming and biodiversity. Supporting organizations worry about the environmental legacy we are
leaving to future generations. They feel that these problems will never be addressed in the present-day
political climate of the United States. Brodsky’s supporters feel that an environmental constitutional
amendment ‘may be our only effective long-term recourse’ to compel Congress to act on new problems
and to preserve our present-day environmental protection laws.”).

79.  Bruckerhoff, supra note 76, at 623.

80. Kalen, supra note 37, at 189 n.126.

81. Ruhl, supra note 3, at 271 (“These are examples of institutional necessity, where an
amendment, and only an amendment, can allow the widely accepted social policy to move forward in
society.”).

82. Kalen, supra note 37, at 189.

83. Bruckerhoff, supra note 76, at 624 (quoting TIM HAYWARD, CONSTITUTIONAL
ENVIRONMENTAL RIGHTS 6 (2005).)

84. Id. at 624.

85.  Hall, supra note 3, at 100 (“A right to some measure of environmental quality may not require
governmental intervention, but it may prevent governmental behavior that severely debilitates the
environment.”).
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 749

environmental norm may not prevent destruction of the country’s
“environmental treasures, [] it would prevent governments from playing an
active role in such atrocities.”8® And the constitutional concept of due process,
if an environmental norm were read into it, might “prevent governments from
wholly abandoning environmental protection.”®” Even an aspirational right to
environmental protection could “tilt the balance in difficult cases when
environmental issues are present” and help “shape legislative debate.”88

Constitutionalizing environmental protection might “promote [an]
expansive interpretation of standing, expand a court’s remedial power, or narrow
the reach of federalism concerns.”® At minimum, a constitutional environmental
protection norm would require consideration of environmental concerns in
deciding constitutional questions like those that arise under the Takings Clause,
and in standing and federalism disputes.””

If courts were to recognize a due process right to environmental protection,
given Congress’s almost “unlimited powers to enforce due process rights arising
under section [one] [of the Due Process Clause,]” the right “would enable
Congress to pass legislation attacking environmental degradation, [which] it
could not [previously] reach through its regulatory powers under the
[Clommerce [C]lause.”®! Additionally, there are statutory pronouncements, like
those found in the National Environmental Policy Act, which, while not directly
enforceable as legislation, might rise to the level of a constitutional norm
enforceable through the Due Process Clause or some other constitutional
provision.”?

86. Id. at 109.

87. Id

88.  Kalen, supra note 37, at 191. See also id. at 193 (referring to the decision in Robinson Twp. v.
Commonwealth, 83 A.3d 901, 1000 (Pa. 2013) and saying, “The court added that the Environmental Rights
Amendment did not impose any absolute barrier to altering our natural landscape, but it afforded courts
an ability to ensure that ‘on balance,” the government ‘reasonably account[ed] for the environmental
features.’”).

89. Ledewitz, supra note 4, at 653 (“This effect would be particularly pronounced in regard to the
Takings Clause and the doctrine of standing.”).

90. Rubhl, supra note 3, at 267-68 n.73 (“therefore, an [Environmental Quality Amendment] would
need to reverse the Takings Clause in cases of environmental regulation and actively ‘tip” government
decision-making in favor of the environment when policy decisions present environment versus economy
choices.”). Ledewitz, supra note 4, at 600. See also id. at 652—-53 (“One meaning of the right to a healthy
environment is that other rights should be viewed within an environmental perspective. That is the right
to a healthy environment would interject environmental concerns into contexts in which the Court had
previously raised other sorts of concerns.”); J.Y.P., Jr., supra note 77, at 486 (“[t]he peculiar phenomenon
by which the exercise of property rights may subtly but irrevocably deprive the public of a natural
environment warrants a preferred status for environmental rights.”).

91. 1.Y.P. Jr., supranote 77, at 486.

92. Ledewitz, supra note 4, at 608 (“The history of federal constitutional protection of the
environment should be conceptualized as including broad statutory language endorsing protection of the
environment. Here, the record of concern for the environment is much stronger. Section 101(c) of the
National Environmental Policy Act (NEPA), which states that ‘[t]he Congress recognizes that each person
should enjoy a healthful environment and that each person has a responsibility to contribute to the
preservation and enhancement of the environment’ is the most important such pronouncement. Such
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A constitutionalized norm of environmental protection would help protect
against “egregious” governmental abuses of the environment, “abuses which
would fail any traditional balancing analysis.”®® According to David Boyd,
“[c]onstitutional recognition of the right to a healthy environment requires that
all proposed laws and regulations be screened to ensure that they are consistent
with the government’s duty to respect, protect, and fulfill the right.”** This
process may be formal or informal.®> Additionally, the possibility of judicial
intervention could be used to force state legislatures to enact environmentally
protective legislation®® and to defend against federal and/or state governmental
efforts to turn back progress made in environmental protection since the 1970s.%7
One cannot help but wonder, if there were such a constitutional norm today,
whether the current Administration would have such an easy time rescinding
environmentally protective regulations and Congress such a free hand overriding
or amending prior protective environmental laws.”3

A norm that is widely accepted by its inclusion in the Constitution usually
has been internalized by the public.”® This will not require external enforcement,
reducing concerns about the need for external enforcement.!%0 A constitutional
environmental protection norm, even an aspirational one,!%! could serve as a
“roadmap” to help move a community or individuals to “a desired destination”—
here a more sustainable, risk-free, natural environment. It also might change the
behavior of anti-environmental economic interests by overriding
environmentally harmful behavior.!%2 Such a norm would also put the United
States on a par with other countries that have done this, as well as with states that
have incorporated protection of the environment into their constitutions.!93

language may not be directly enforceable, but it does announce a national policy under which enforceable
constitutional norms may one day be derived.”).

93. Kalen, supra note 37, at 194-95.

94. David R. Boyd, The Constitutional Right to a Healthy Environment, 54 ENV’T, 2012, at 3, 4.

95. Id

96. Ruhl, supra note 3, at 271 (“Where federal legislation cannot impose the policy over state
resistance and the courts cannot mold the existing constitutional text to handle the stubborn states, an
amendment is the only alternative. These are examples of institutional necessity, where an amendment,
and only an amendment, can allow the widely accepted social policy to move forward in society.”).

97.  Gallagher, supra note 78, at 126.

98. See Climate Deregulation Tracker, supra note 27 (discussing environmental deregulation
initiatives proposed by both the Trump Administration and Congress).

99. Feldman & Teichman, supra note 39, at 15 (citing Robert Cooter, Normative Failure of Theory
of Law, 82 CORNELL L. REV. 947, 958-68 (1997)); see, e.g., Richard D. McAdams, The Origin,
Development, and Regulation of Norms, 96 MICH. L. REV. 338, 376 (1997).

100. Feldman & Teichman, supra note 39, at 15 (“norms are enforced by a set of nonlegal sanctions
that apply to violators.”). See also id. at 15-16 (“In this regard, norm violators are expected to feel guilt
and remorse notwithstanding the detection of the violation by others.”).

101.  Nussbaum, supra note 38, at 486 (“A norm should be non-utopian but aspirational.”).

102. Feldman & Teichman, supra note 39, at 14 (“Social norms may be another factor that could
lead contracting parties to behave differently from the predictions of the traditional economic model.”).

103. Kalen, supra note 37, at 162 (“A fundamental, or universally transcendent, right to a clean,
healthy, and safe environment seems elemental. The 1972 Stockholm Declaration on the Human
Environment recognized how human dignity and freedom can only occur if our natural surroundings
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 751

“The value of having a constitutive source of law is to provide ‘an evolving
repository of the nation’s core political ideals and . . . a record of the nation’s
deepest ideological battles . . . .>104

By including an analysis of structural environmental constitutionalism into
the current canon of environmental constitutionalism scholarship, we can
identify imbalances in environmental governance authority and how to
adjust those imbalances, facilitate more immediate practical impacts on
environmental governance across scales, and lay a firm foundation for other
forms of environmental constitutionalism, like fundamental.!0

The Supreme Court has never concluded that the Constitution does not
protect environmental rights or contain an affirmative obligation that the
government act to further environmental interests.!?® However, there may be
reasons why such a norm does not belong in the Constitution.

First, because an individual right to a healthy environment is not
“fundamental,” “deeply rooted in U.S. history,” nor clearly supported by
constitutional text,'97 it would be “a non-textual right.”!%® While there might “be
some textual provision nominally involved” in the creation of such a right or
duty, it would not play a significant role.'% And non-textual rights generally
have not been favored by the Court.''® When a court engages in protecting
“unspecified ‘essential’ or ‘fundamental’ liberties, or ‘fair procedure’ or
‘decency,’” it means courts can “give moral content to those conceptions” that
will bind future generations.!!! This transforms “the Court’s constitutional role”
from “the technical and professional one of applying given norms to changing
facts” into “the large and problematic role of discerning a society’s most basic
contemporary values.”! 12

afford an ability to live—for both present and future generations.”); see also id. at 163—64 (*. . . the
European Convention on Human Rights recognizes how environmental threats interfere with the most
basic of society’s obligations: protecting the right to life. And courts in Pakistan and the Netherlands have
held in favor of recognizing rights threatened by climate change.”).

104. Ruhl, supra note 3, at 270 (quoting Tribe, supra note 74, at 441-42). See also Kalen, supra
note 37, at 194 (*“. . . it seems that environmental rights ought to be embedded within our legal lexicon as
a reflection of what Lynton Caldwell characterizes as law’s ‘traditional function’ of ‘express[ing] the
sense of the community regarding rights, wrongs, and obligations.’”).

105. Blake Hudson, Structural Environmental Constitutionalism, 21 WIDENER L. REV. 201, 215
(2015).

106.  Hall, supra note 3, at 86 (“The U.S. Supreme Court has ironically never come to the presumably
accepted conclusion that the U.S. Constitution does not protect environmental rights. Although naysayers
may focus on the absence of approval, the equal absence of disapproval, implicit or otherwise, allows us
to seriously consider whether the U.S. Constitution secures environmental rights.”).

107. Id. at 105. See also Kalen, supra note 37, at 179-80 (discussing various constitutional
amendments proposed in 1970, including one offered by Senator Nelson giving “[e]very person an
‘inalienable right to a decent environment’ that would be ‘guarantee[d]’”).

108. Ledewitz, supra note 4, at 592.

109. Id.

110. Id.

111.  Thomas C. Grey, Do We Have an Unwritten Constitution?,27 STAN L. REV. 703, 710 (1975).

112, Id
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For this reason, prominent legal scholars like Herbert Wechsler and John
Hart, as well as the Legal Process School, all contended that “the legitimacy of
judicial review rests on the perception and reality that judges are engaged in an
interpretive, rather than wholly creative, enterprise.”!!3 They worried that if the
public believed “judges [were] merely imposing their own subjective moral
preferences, rather than enforcing determinate constitutional constraints, judicial
review might come under popular attack.”! !4 To them, there was no greater threat
to the “appearance of principled decision making” than when the Court acted to
protect “unenumerated, yet fundamental, rights.”!'> As troubling, a
constitutional environmental right would be novel and “novelty in law is the béte
noire of traditional judicial restraint.”!'® But, as Judge J. Skelly Wright wrote,

[i]t is regrettable, of course, that in deciding this case this court must act in
an area so alien to its expertise. It would be far better indeed for these
great . . . problems to be resolved in the political arena by other branches of
government. But these are . . . problems which seem at times to defy such
resolution. In such situations, under our system, the judiciary must bear a
hand and accept its responsibility to assist in the solution where
constitutional rights hang in the balance.'!”

Then, there is the worry that constitutionalizing environmental protection
in some form will be “a pretext for litigation aimed merely at slowing down
government action with which some particular group does not agree.”!!8 The
fact that anyone might be able to enforce an environmental right or affirmative
obligation might undermine the effective functioning of courts and threaten the
principle of separation of powers.!!® Judicial review of these claims might, thus,
weaken the democratic process by moving the resolution of essentially political
disputes into the courts.!?? This, despite the fact that creating a constitutional
norm of environmental protection is intended to broaden democratic processes
and reduce the need for “substantive court intervention in environmental
matters.”!?! So-called judicial “democratic decision processes” can cause
“circularities in the ordering of social values unless there is a fair uniformity or
consensus as to those values and the standards for decision,” which there may

113. Ronald J. Krotoszynski, Jr., Dumbo’s Feather: An Examination and Critique of the Supreme
Court’s Use, Misuse, and Abuse of Tradition in Protecting Fundamental Rights, 48 WM. & MARY L. REV.
923, 1022 (2006).

114. Id

115. Id

116. Ledewitz, supra note 4, at 627.

117.  J.Y.P.,Jr., supra note 77, at 479 (quoting D.C. Circuit Court Judge J. Skelly Wright in Hobson
v. Hansen, 269 F. Supp. 401, 517 (D.C. Cir. 1967)).

118. Ledewitz, supra note 4, at 657.

119.  Klipsch, supra note 67, at 229.

120. Id.

121. Id
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2018] DUTY TO PROTECT FROM CLIMATE CHANGE 753

not be in the case of an environmental protection norm.'?? This may hinder a
court asserting “perceived constitutional values in environmental matters.”!%3

The doctrines of state action and standing could also be an issue if
environmental protection crept into the Constitution, and the political question
doctrine might create a barrier to the extent the government’s affirmative duties
would be involved in any contested application of the norm or failure to apply
the norm.!2* Relief under a constitutional environmental protection norm might
well depend on “whether a court could find state action, overcome problems of
justiciability[,] or impose an affirmative duty of regulation on government
officials; in many environmental cases, all three of these obstacles will challenge
a court’s abilities.”!?>

Another major problem in implementing any such norm would be
establishing what constitutes unreasonable environmental degradation, which
would be difficult and would require empirical data that might not be
available.!? This could result in an unenforceable constitutional provision.!?’
An unenforced constitutional norm would undermine its legitimacy, making it
difficult for any future government to implement it.!2% Assuming any
enforcement problems associated with the norm could be overcome,
implementation of any judicial decrees would likely “tax judicial resources,” as
it might require “close court supervision of the degraders for an extended period
of time.”12?

Then there are a host of structural problems with reading an environmental
protection right or duty into the Constitution. First, the creation of a right or a
duty is “inconsistent with the scheme of the Constitution, which couches
guarantees in terms of freedom from governmental action.”!3% Further, “[m]any
theories about the nature and purpose of constitutions posit that ‘exceptional
legal entrenchment’ is not just the hallmark of constitutions, but their raison

122. Id

123. Id

124. Ledewitz, supra note 4, at 593. See J.Y.P., Jr., supra note 77, at 474 (“Thus, the viability of
judicial activism in environmental cases will largely depend on whether the right of environment would
be of the kind which the Supreme Court has given special treatment.”).

125.  J.Y.P., Jr., supra note 77, at 473-74 (“The vehicle for asserting a constitutional right of
environment would be 42 U.S.C. § 1983.”). See also id. (“Thus, if a federal court found sufficient
government involvement in unreasonable environmental degradation to satisfy the state action
requirement, it could presumably award equitable relief under section 1983 even though private parties
were primarily responsible for the degradation.”).

126. Id.at477.

127.  Hall, supra note 3, at 105.

128.  Hudson, supra note 105, at 215 (“At some point, if fundamental provisions are in place, but are
disregarded for long enough, there may be an erosion of institutional legitimacy for any future government
seeking to actually implement those provisions.”).

129.  J.Y.P.,Jr., supra note 77, at 479-80.

130. Id. at 480. But see id. (“However, the idea that a state has a positive duty to remedy certain
constitutional infringements has appeared in cases enforcing the equal protection rights of [African
Americans] to attend racially nondiscriminatory public schools.”).
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d’étre.”13! Viewing the Constitution as a document that entrenches policies and
rights “discourages the inclusion of highly specific policy choices,” like those
that might be encompassed in any environmental protection norm, because those
“specific policies are unlikely to remain appropriate or tenable in the face of
changing economic and social conditions.”!3? Additionally, adding an
affirmative obligation to the Constitution would expand the power of the federal
government, including the powers of the executive branch vis-a-vis the
legislative branch, in contrast to “most constitutional provisions, which limit the
powers of government.”'33 It also might run afoul of other constitutional
provisions like the Takings Clause'>* or be used to slow economic
advancement.!33 Indeed, it is possible that claims advocating an expansion in
direct judicial enforcement of constitutional environmental rights might actually
interfere with contrary “popular and potentially transformative interpretations of
the Constitution.”!36

And finally, it may not even be necessary to constitutionalize an
environmental protection norm given the numerous statutory protections already
in place!37 and generally favorable “cultural attitudes towards environmental
protection.”!38 Current constitutional design placing environmental regulatory

131.  Mila Versteeg & Emily Zackin, American Constitutional Exceptionalism Revisited, 81 U. CHI.
L.REV. 1641, 1700 (2014).

132.  Id. at 1701.

133.  Ledewitz, supra note 4, at 596-97.

134. Id. See also id. at 632 (“[A] reinvigorated [T]akings [C]lause in particular and an economic
perspective on the Court in general seem absolutely antithetical to constitutional recognition of
environmental protection.”).

135.  Hall, supra note 3, at 107. See also Kalen, supra note 37, at 160-61 (referencing Lynton Keith
Caldwell, Land and the Law: Problems in Legal Philosophy, 1986 U. ILL. L. REV. 319, 333-34 (1986)
(“Lynton Caldwell wrote about how a stewardship ethic effectively collided with the assumption that
society’s function is promoting economic value. ‘Environmental rights,” he observed, ‘are inherently
social rights, yet they have hitherto run a poor second to civil and human rights.””)); Klipsch, supra note
67, at 232 (“in Tanner v. Armco Steel Corp., . . . the court concluded that constitutional litigation and the
judicial process are ill-suited to solving problems of environmental control because of the delicate balance
of competing social interests involved, because true solutions will require the application of specialized
expertise, and because the inevitable tradeoffs between economic and ecological values should not be
made through an ad hoc decision process.”).

136. Ledewitz, supra note 4, at 620.

137. Id. at 592. Hall, supra note 3, at 106 (“[N]o such right is necessary because of the current
breadth of environmental statutes and cultural attitudes towards environmental protection.”). See also
Gallagher, supra note 78, at 122 (“Dean Ottinger suspects that a constitutional amendment was not
considered more carefully by Congress because Congress had already begun to pass landmark federal
environmental legislation which would specifically address many of the environmental problems then in
the forefront.”). Indeed, some have argued that “Congress preferred to avoid exposing all environmental
laws to constitutional interpretation by not adopting an amendment.” Id. at 123.

138.  Hall, supra note 3, at 106. But see Schlickeisen, supra note 6, at 184 (“Most disturbing are a
suite of problems not targeted by the abovementioned legislation, most of which have arisen or been
identified since the early 1970s. These involve more subtle, long-term ecological degradation. They
include global warming, ozone depletion, industrial chemicals that enter the food chain and disrupt
hormones in humans and other animals, and, perhaps most importantly, biodiversity loss, which is
uniquely menacing because of its accelerating speed and irreversibility.”).
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authority within national and subnational jurisdictions might be “a structural
form of environmental constitutionalism that may have as much, or more, impact
than the protection of fundamental environmental rights within constitutional
text,”!3? obviating the need for a constitutional norm.

Without question there are downsides to granting the environment some
status in the Constitution, such as hostility toward increasing the power of the
judiciary, creating an unenforceable constitutional right, creating internal
tensions in the Constitution between potentially conflicting rights, creating a
structural anomaly in the Constitution, undercutting the effectiveness of existing
environmental laws, or imposing a heavy implementation burden on the courts.
Nonetheless, the reasons favoring going ahead—principally the inability of any
branch of the federal government, including the courts, to address and protect
against the serious harms caused by global climate change, the opportunity to
incorporate environmental concerns into constitutional deliberations involving
the Takings Clause or standing doctrine, among others, the potential to block
governmental actions in derogation of environmental protection, and the ability
to educate the public about the importance of environmental protection—are
sufficiently strong to warrant attempting to find a constitutional predicate for it.

It is true that no one has found an environmental protection norm in the
Constitution, and indeed, “as far as the environment is concerned, ‘the U.S.
Constitution is silent.””!4% On the other hand, the fact that supporters of this goal
continue to strive for it regardless makes the issue seem like one that “[will] not
go away,” giving the repeated efforts some significance.!#! In fact, “there is no
impediment in the political Constitution to the derivation of expansive
constitutional rights, particularly at a time in which the future of humankind may
be at stake,” like in the case of climate change.!4?

The next Part of the Article provides further support for this endeavor by
discussing how interpreting the Constitution to include an environmental
protection right or duty is consistent with accepted theories of constitutional
interpretation as well as with state constitutions and the constitutions of other
nations, which include this norm.

139.  Hudson, supra note 105, at 202.

140. Ledewitz, supra note 4, at 606.

141. Id. at 607-08 (“On the one hand, the continuing serious interest in an amendment tends to show
fundamental societal concern for constitutional protection of the environment. On the other hand, of
course, the need for an amendment tends to suggest that no implication of the right is possible or
coherent.”).

142. Ledewitz, supra note 4, at 620.
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IV. VARIOUS CONSTITUTIONAL THEORIES AS WELL AS STATE CONSTITUTIONS
AND THE CONSTITUTIONS OF OTHER NATIONS SUPPORT A
CONSTITUTIONALIZED NORM OF ENVIRONMENTAL PROTECTION

The dogmas of the quiet past are inadequate for the stormy present and
future. As our circumstances are new, we must think anew, and act anew.

— Bruce Ledewitz!43

This Part of the Article explores various interpretative approaches to
constitutional text that allow for finding support for non-textual rights in the
Constitution. Many of the rights we enjoy today, like the right to privacy, are not
articulated in the Constitution, but exist because of an expansive interpretation
of a textual constitutional right or sometimes of the Constitution as a whole. One
reason for this practice is the influence on the Constitution of common law, a
body of law that evolves in response to social needs often to fill gaps left by
incomplete positive law. These interpretive approaches to text create a level of
comfort with going beyond the written words to find an embedded environmental
protection norm in the Constitution. The inclusion of an environmental
protection norm in state constitutions and in the constitutions of other countries
provide additional support for doing this.

A. A Non-Textual Constitutionalized Environmental Protection Norm Is
Consistent with Various Constitutional Interpretive Theories

The Supreme Court plays a pivotal role in defining the scope of legal values
as well as the pace that society establishes or preserves a normative value, like
environmental protection.'#* In this role, the Court sometimes engages in judicial
policymaking where it establishes a policy that it believes reflects sound public
policy without any direct input from statutory text or general directions from
Congress.

Arguments favoring more expansive and creative interpretations of
constitutional provisions, such as the one urged on the reader below, require
blurring the line between written and unwritten constitutions and relaxing
notions of strict adherence to the text.

143.  Id. at 627 (quoting Marilyn C. Vernon & John W. Byrd, Leadership in the 21st Century: New
Roles for Federal Probation and Pretrial Services Chiefs, 60 FED. PROB. 21, 27 (1996)).

144. Erich Webb Bailey, Comment, Incorporating Ecological Ethics into Manifest Destiny:
Sustainable Development, the Population Explosion, and the Tradition of Substantive Due Process, 21
TUL. ENVTL. L.J. 473, 489 (2008) (“The history of the Supreme Court’s selective incorporation of
‘unenumerated’ or negative rights into constitutional jurisprudence reveals a tension in the unique and
powerful freedom the Supreme Court retains to define the legal scope of societal values, rights, and
traditions.”). See also id. (“To the extent that the Supreme Court’s majority members perceive a reciprocal
relationship between a particular issue and traditions deemed necessary to the American concept of
‘ordered liberty,” the Supreme Court has the capacity to abandon or advance common values otherwise
immune to the democratic process.”).
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A society can do plenty of writing about legal rules that stay “unwritten”; it
can describe its customary traditions in academic treatises, formularies, case
reports, and so on, while the traditions themselves remain purely customary.
What makes them so, as Blackstone put it, is that “their original institutions
and authority are not set down in writing, as acts of parliament are,” but they
instead “receive their binding power, and the force of laws,” simply by usage
and reception.'?

Professor Mark Tushnet contends that “the interpretive resources of
American constitutional interpretation are sufficiently rich to support essentially
any proposition about what the Constitution permits, requires, or prohibits.”!4

The “fiction of Ex Parte Young, the well-pleaded complaint rule, and the
so-called Bivens action,” are all examples of “judicial policymaking”; each
reflects to some extent “the Court’s view of sound public policy.”'*” Professor
Thomas Grey gives three additional examples where “courts have created (or
found) independent constitutional rights with almost no textual guidance”: (1)
“the contemporary right of privacy, and the older liberty of contract”; (2)
instances where “the courts have given general application to norms that the
constitutional text explicitly applies in a more limited way,” such as applying the
Bill of Rights to the states under the due process clauses; and (3) where the
extension or broadening of principles stated in the Constitution go beyond the
normative content the Framers intended, citing as examples “the School
Segregation Cases, and the extension of the [Flourth [A]Jmendment to cover
eavesdropping.”!*8 Professor Jeremy Waldron adds to the list by commenting
that

145.  Stephen E. Sachs, Originalism without Text, 127 YALE L.J. 156, 160 (2017). See also Jeremy
Waldron, Are Constitutional Norms Legal Norms, 75 FORDHAM L. REV. 1697, 1709 (2006) (“I 